











SCHEDULE 3




This below is an extract from the EPBC Act. These sections should be considered in
the context of the EPBC Act as a whole, including any related sections and any
relevant definitions. You may wish to seek your own legal advice regarding
interpretation.

The EPBC Act is available on line at
http://www.comlaw.gov.au/ComLaw/Legislation/ActCompilation1.nsf/0/296E424695CF
E7BCCA2576F60019033C?0OpenDocument

Division 14B—Minister’s power to make remediation determinations

Subdivision A—Making of remediation determinations

480D Minister may make remediation determination

(1) If:

(a) the Minister considers that an action taken by a person after the
commencement of this section contravened a civil penalty provision of
Part 3; and

(b) the Minister considers it desirable to make an order under this section in
relation to the action;

the Minister may make a written determination (a remediation determination)

requiring the person to take action to repair or mitigate damage that may or will

be, or that has been, caused by the contravention, to the matter protected by the

provision of Part 3.

{2) The Minister cannot make a remediation determination at a time that is more than
6 years after the time when the person took the action referred to in
paragraph (1)(a).

{3) A remediation determination is not a legislative instrument.

480E Contents of a remediation determination

(1) A remediation determination must specify the following:
(a) the person (the specified person) referred to in paragraph 480D(1)(a);
(b) the action (the specified action) referred to in that paragraph;
(c) the civil penalty provision (the specified civil penalty provision) of Part 3
referred to in that paragraph;
(d) the action (the remediation action) that the person is required to take.

(2) A remediation determination may do all or any of the following in relation to some
or all of the remediation action:

(a) require action to be taken in a specified place;

(b) require action to be taken at, or by, a specified time;

(c) require a specified industry standard or code of practice to be complied with
in taking action;

(d) require the taking of reasonable steps to obtain any Commonwealth, State or
Territory approval or authority needed to carry out action;

(e) require the preparation, and submission to the Minister for approval, of a plan
for taking action, and require action to be taken in accordance with the plan
as approved by the Minister;

(f) require the spending of a specified amount of money on the taking of action;
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(g) require the payment to a specified person of a specified amount or money,
for the purpose of activities directed towards the protection and conservation
of the matter protected by the specified civil penalty provision;

(h) require the payment to the Commonwealth of a specified amount of money
as security for the due taking of action;

(i) provide for monitoring, auditing, or reporting to the Minister, in relation to the
taking of action.

(3) A remediation determination must contain a statement to the effect that the
specified person may apply for a reconsideration of the determination under
section 480J.

480F Notifying owners and occupiers of land of proposed remediation
determination

(1) Before the Minister makes a remediation determination that requires action to be
taken on land that is not owned or occupied by the person proposed to be
specified in the order, the Minister must:

(a) take all practicable steps to identify each person who is an owner or occupier
of all or part of the land; and

(b) take all practicable steps to advise each person identified of the remediation
determination that the Minister proposes to make; and

(c) give persons advised at least 20 business days to comment in writing to the
Minister on the proposed remediation determination.

(2) The Minister must take the comments into account in deciding whether to make
the proposed remediation determination.

480G Notifying that remediation determination has been made

As soon as practicable after a remediation determination is made, the Minister
must:
(a) give the specified person a copy of the determination; and

(b) take all practicable steps to advise each person identified as mentioned in
paragraph 480F(1)(a) of the making of the remediation determination.

480H Duration of remediation determinations

(1) A remediation determination comes into force:

(a) if a commencement day is specified in the determination (not being a day
before paragraph 480G(a) is complied with)}—on that day; or
(b) otherwise—when paragraph 480G(a) is complied with.

(2) The determination remains in force:
(a) for the period (if any) specified in the order; or
(b) until it is set aside by the Federal Court under Subdivision B or it is revoked
by the Minister under Subdivision D.

480J Ministerial reconsideration of remediation determinations

(1)  Within 20 days after receiving a copy of a remediation determination as required
by paragraph 480G(a), the specified person may apply to the Minister for a
reconsideration of the determination.

(2) On receipt of an application for reconsideration of a remediation determination,
the Minister may affirm, vary or set aside the determination.
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(3) The Minister may take account of information and comments from any source the
Minister considers appropriate in deciding what action to take in relation to an
application under this section.

(4) The Minister must:
(a) advise the specified person of the Minister's decision in relation to an
application under this section; and
(b) take all practicable steps to advise each person identified as mentioned in
paragraph 480F(1)(a) of the Minister’s decision in relation to an application
under this section.

Subdivision B—Federal Court may set aside remediation determination

480K Applying to Federal Court to have remediation determination set aside

(1)  Within 28 days after any of the following:
(a) the specified person receives a copy of a remediation determination as
required by paragraph 480G(a); or
(b) aremediation determination is affirmed or varied under section 480J; or
(c) aremediation determination is varied by the Minister under Subdivision D;
the specified person may apply to the Federal Court to have the remediation
determination set aside.

(2) On an application under subsection (1), the Federal Court must set aside the

remediation determination if the Court is satisfied that:

(a) the specified action did not occur; or

(b) the specified person did not take the specified action; or

(c) the specified action was not a contravention of the specified civil penalty
provision; or

(d) the remediation action is not a reasonable measure to repair or mitigate
damage that may or will be, or that has been, caused by the specified action
to the matter protected by the specified civil penalty provision.

(3) In considering whether the remediation determination is a reasonable measure to
repair or mitigate damage that may or will be, or that has been, caused by the
specified action to the matter protected by the specified civil penalty provision,
the Federal Court must have regard to the following:

(a) the nature and extent of the specified action;

(b) the nature and extent of the damage to the environment that may or will be,
or that has been, caused by the specified action to the matter protected by
the specified civil penalty provision;

(c) the circumstances in which the specified action took place;

(d) whether the specified person has previously been found by a court in
proceedings under this Act or the regulations to have engaged in any similar
conduct;

(e) the cost to the specified person of taking the remediation action.

The Federal Court may also have regard to any other matters it considers

relevant.

(4) The Federal Court must not set aside the remediation determination unless it is
satisfied as mentioned in subsection (2).
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Subdivision C—Complying with remediation determinations

480L Federal Court may order compliance with remediation determination

(1)

(2)

If the Minister considers that the specified person has contravened a remediation
determination, the Minister may apply to the Federal Court for an order under
subsection (2).

If the Federal Court is satisfied that the specified person has contravened a

remediation determination, the Court may make one or more of the following

orders:

(a) an order directing the specified person to comply with the remediation
determination;

(b) any other order that the Court considers appropriate.

480M Civil penaity for contravention of remediation determination

(1)
(2)

The specified person must not contravene a remediation determination.

Subsection (1) is a civil penalty provision. Under section 481, the Federal Court
may order the specified person to pay a pecuniary penalty not more than the
pecuniary penalty the Court could order the person to pay under that section for a
contravention of the specified civil penalty provision.

Subdivision D—Variation or revocation of remediation determinations

480N Variation or revocation of remediation determination

(1)
(2)

The Minister may, in writing, vary or revoke a remediation determination.

Sections 480F and 480G apply in relation to the variation or revocation of a
remediation determination in the same way as they apply in relation to the
making of a remediation determination.
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